THE LEGAL IMPLICATIONS AND EMOTIONAL
CONSEQUENCES OF SEXUALLY ABUSED CHILDREN
TESTIFYING AS VICTIM-WITNESSES

Jessica Liebergott Hambiler'
Murray Levine

I. THE LEGAL IMPLICATIONS AND EMOTIONSL
CONESEQUENQCES OF SEXUALLY ABUSED CRILDREN
TESTIFYING AS VICTIM-WITNESSES

The National Center on Child Abuse and Neglect reported a
sixty-six percent increase in the number of cases of child abuse
between 19BC and 1988. In this six year span, the incidenca of
reported sexual sbuse of children more than tripled from 42,000
in 1986 to 138,000 in 1986. A similar trend was found for report-
ed physical abuse with a more than fifty percent increase over
the six year period resulting it & total of 311,200 children physi-
cally abused in 1986." More recent data indicate that in 1902
there were 129, 982 vases of substantiated sexuslly abused chil~
dren and 474, 848 cases of substantiated physically abused chii-
dren.?

Oune consequence of the growing number of abuse cases I8
that legel standards are changing to “ease prosecution and pro-
tect the rights of the child victim.™ For example, now a majority
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of states have adopted svidentiary rules {Rule 501 of the Federal
Rules of ¥vidence) which no longer rsquire childron to demon.
sirate. competence before testifylng.' and in some states, like
New York, children’s uncorroborated sworn testimonies gre
legaily sufficient {o convict in criminal court.® As 2 result, jurors
are now responsible for determining the credibility of the child
victim’s eyewitness testimony.

However, even with the new legistation making it more
likely that children can testify, there is still a question as to
whather children should testify as victim-witnesses, There are
two factors that need to be considered in answering this ques-
tion. First, what are jurors’ perceptions of child victim-witness-
es? That ia, how does the child’s testimony affect the jury? Is the
testimony seen a3 credible, and does the child’s testimoeny im-
pact the final decision made by the jury? Specificaily, the issus
is whether there ia a legal advantage to having the child testify
at zll.

Even if it may be beneficial to have the child victim-witness
testify, there is a second factor to congider which is the psycho.
logical or emotional impact that testifying has on the child.
Many experts have argued that testifying may have severe nega-
tive consequences to the child.* For example, some experts as-
sert that court proceedings may exacerbate a child's emotional
digtresa.” In addition, the child victim-witness may feel intim.
idated or embarrassed under cross-examination where the verac-
ity of his testimony is quastionad.’ This may either intensify his
existing probleme or create new problemes with which the child
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§. JOITPHINE A. BULKLEY, THE IKPACT OF NEw CHILD WITNE3S RESEARCH ON
SEXUAL ABUSE PROQECUTIONS 210 (Steven J. Coci et al. eda., I988L

8. N.Y. Penzt Law § 130.16 (1984).

8. Lucy Berliner & Mary Xay Barborl, The Testimony of the Child Viettm of
. Sesupl Abuse, 40 J. S0C, IS3UES 128 (1884 AW, BuRGESS & 1.1, HOLMITROM, THE
- CHUY AND FaMny DURING THE COURT PROCESS 205 {AW. Burgess ot al, ads.,
;‘.-: (1878) Juoqueline Y. Purker, The Highte of Child Witnesses: Is the Court o Protector
o Parpetrator? 17 NEW ENo, L. REV. 643, 643-84 (1982} BB, Welis & B.F. Barg,
-, Child Victimy of Bexual Assault: Impact of Court Procedurs, 21 3, AM, ACAD, CHAD

Pammy 513 (1882).

© 7.- BH. Welas & RP. Berg, Child Victima of Se;waf Aasaelt: Jmpast of Court

. Procedurs, 21 J. AWM. ACAD. CPILD PSYCHIATRY 514 {1982),

- . 8 Lu¢y Berbner & Mery Kay Barberi, The Testimony of the Child Vicim of
Sexual Abuse, 40 J. Sor. 133UES 128, 153 (1884).



142 Lew & Psychology Review fVoi, 21:135 1997

[Dlecisiona regarding whethear abuse has in fact occurred shou
have diagnostic implications {e.g., whether the first criteria not |
for Post Traumatic Stress Disorder has been met), case dia- but ¢

potition implications {e.g., the removal of the chilg or
trator from the home), treatment
tion of freatment goals for the chil

porpe-
implications {e.g., forma-

have potentially travmatic consequences for the child, al. t%V of
d porpetrator, ang others. “i?;
As a result, the issue of whether children should testify as vie- 3 a
lim-witnesses in cases of sexual abuge is of ¢rities) importance. and
Puychologiats are clearly most concerned with the emotional the 1
impact that testifying has on the child However, it is also im- tran
portant to determine under what conditions children’s testimgo- writ
niss beneft the outeome of the case zo that there ig no risk of balls
causing children peychological harm when there is no advantage £mo:
{and possibly a disadvantage) to having them testify. Therefore, min
this Article will begin by reviewing the factors that suggest gene
when children’s tastimonies are perceived by jurors to bhe credi. irial
ble and when these factors lead o an increase in convietion ag &
rates. Next, the peychological effects of testifying on child victim. faw
witnesses of sexual abuse will be carefully examined, That is, peri
assuming & child's testimony can inerease the convietion rate, do vide
the psychological congequences to the child outweigh the need acto
for him to testify? Finally, recommendations will he made as to part
when children should testify and what steps might be taken to
enhance their perceived credibility and decreass their psycholog- affe:
ical harm. jm
com
II. FACTORS AFFRCTING JURORS' PERCEPTIONS OF CHILDREN'S pop
EYEWITNESS TESTIMONY and
~ ‘The literature in this area has focused primarily on whether "{cﬁ
children are viewsd as eredible witnesses. If child vietim-wit- Lils
nesses are viewed by jurors as credible, then their testimonies i‘;ﬁ
to t
kle
mmmmof@w arnd Sexual Attitudes, 7 VIOLENGE & Viocrnas cass
147, 148 (1953).
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In some cases determinations of guilt or innocence are made
individually, and in others subject-jurors are asked to deliborate
a8 8 jury and reach a consensus. The latter approach is mere
extarnglly valid, as this is the processes by which rea) juries
make determinations. Haowever, asking subjectjurors about the
accuracy and cradibility of the child victim-witneas may reauit in
making these factors more salient for the aubject-firors than for
real jurors which may sffect whether they vote to conviet the
defendant,

Age of the victim-witness is an important factor to consider
when reviewing credibility studies for a number of reasons.
Firat, in the typical experimental design, identical testimony ia
provided by victim-witnesses of varying ages, and thelr crodibili-
ty ratings are then compared to determine if child vickim-wit-
nesses are as credible as adults. However, the ages of the child
victim-witnesses differ across studies, making comparisons diffi-
euit to draw.

Finaily, the nature of the case scems to affect credibility.
One distinction that seems to be important is between child
witnesses and child victim-witness. There is some evidence &o
suggest that credibility increases with age when children are

* only witnesses™ and cradibility decreases with age when chii-
dven are victim-witnesses.” No studies have examined whether
this difference is dua to the child BEIVITIZ a8 A victim as well as a
witness or to the fact that sexual abuse is & special case in
which children are perceived to Jack the relevant experiance to
fabricate this type of testimony. To determine what is causing
this difference, one would only have to do & study in which the
¢hild acts as both a witness and victim-witness in & fype of cage
in which children are presumed to have the relevant experience,
For exasmple, one could compars ¢redibility Tatings from a case
where a child witnessed an asssult to a case in which the child

13, Gall 8. Goodmay & a), When o Child Tohes the Stand: Jurors' Percapiions
of Children’s Eyewiiness Tertimony, 11 Law & HUM. BEMAY. 27, 31 L1087 MICHASL
Rmm&wmmmthNwmsmswmzaoomm-
TION/PERRSUASION ANALYEIS OF JURGRS REACTIONS T0 CHILD WITHESSES 168 {Stephen
J. Cect ot al., 19E7).

A4, Duggan et al., miprs note 3, st R4; Galt. GOODMAN BT AL, DETERMINANTE OF
THE CHILL VICTIN'S PERCEIVED CREDIBILITY 15 (Stephen J. Cecl et ol,, 1983 PETER
¥, ISQUITH Y AL, BLAMNNG THE CHILY: ATTRIBUTION OP RESPONBIDILINY 10 VICTIMS
O CHILD SEX\AL ABUSE 206.08 {(Gail 8. Coodman % Bette L. Bottome edy., 1943).
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pate in a series of atudies where they either read or viewed difs
ferent sexual abuse trials, Child vickim-withessos ranged it age
from six ta twenty-two years depending on the particular study,
The predicted trend in credibility from childhood to
preadolescents was gemerally supported in these studies,

Goodiman found that the twenty-two yesr old victim-witniess
wa3 rated as less credible than the eix year old victim-witness,
and consequently the defendant was rated as more credible
when the case involved the older rather than younger vietim-
witness.” These findinga generalized to dogree of guilt as well,
The defendant was judged to be the least guilty when the victim
was twanty-two or fourteen and the most guilty when the victim
was 8ix ygars old.”

While Goodman found that the youngest vietim-witnesg (six
years old) produced the highest degree of guilt, Duggan found
that it was the nine year old witness that produced the highest
percentage of guilty verdicts (81%), followed by the youngest
victim-witness who was five years old (76%) and then the thir-
teen year old (85%).% The same pattern of results emerged for
eredibility.” Bottoms and Goodman used two diffsrent written
seenarios W determine if results would generalize across cases.
in one scenario the six year old victim-witness' testimony was
rated ag more credible than the twenty-two yaar old victim-wit
ness’ testimony and resulted in significantly more guilty ver-
dicta.™ Howaver, in the other scenario there was no difference
found between either the credibility or the number of guilty ver-
dicts resulting from the testimonies of six, ten, and fourteen
year old withesses.” This is somewhat surprising since both
cages had an equel amount of evidence and involved male teach-
era forcing children to engage in oral sex. Finally, in a third
experiment, actus! videotaped trials were used to test the gener-
ality of the findings. Here, an eleven year oid was perceived as

20, See Comdman ot &1, suprs nots 16, at 15.

21, Ses id,

22. See Duygon ot al, supra aode 3, at R3.

23. See id, at B4,

24, Ses Bottoms & Goodman, supre note 19, st 703,
25, See id at 716,
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dent if the child was thirteen than if the child was five or nine
yeara 0ld,*

‘Finding that atiributions of responsibility affectod conviction
rates, Isquith conducted another study to determine at what
specific agea jurors begin to attribute responsibility to the child
for the abuse. The ages of the child in the vignette were {ive,
seven, nine, sleven, thirteen and fifteen years old. Results indi-
cated that boys are perceived on average to develop an interest
in sexuality at 11,7 yeara, while girls’ interests develop slightly
lator at thirteen.,” laquith noted that it is at approximately
these ages that there is an increase in the hesitation for jurors
to convict because of attributions of responasibility.” These re-

“sulta are consistent with those of Bottoms and Goodman who
found that significantly more positive comments were made
about & six year old's sexual naivete than that of a2 fourteen or
twenty-two year old victim-witness ¥

Together these studies provide strong support for the ides
that children are geen as more crodibie than aduits up to the
praadolescent years. By age twelve or thirteen, children are
perceived to be possibly responsible for the abuse, and no longer
have an advantage in the courtroom.

C. Corroboration and Age by Corroboration Interaction

Two studies examined the effacts of corroborating testimony
on the child victim-witness’ credibility and the defendant’s guilt
independently from the victim-witness’ age.* Duggan had three
corroboration conditions: corroboration was either provided by a
nine year old, an adult, or no one. The child corrohoration condi-
tion produced significantly more guilty votes (89%) than either
the adult corroboration (76% guilty votes) or the no-corrobora-
tion conditions (67%)%* Duggsn gives two explanations ass to
why the corroboration of the adulf appeared to have Jess of an

30, See id. nt 206.
Ji. Ses id. at 208,
82. Ber id, ot 208.
- 8. See Bottomns & Goodman, supra note 19, ot 712.
34, See id. wt TI7.: See Duggsn et al, suprs bote 3, at 76.
35. Ser Duggen ot #l, supra oote 3, at 82,
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roborating evidence by a child that her testimony was judged to
be as credible as the testimony of the two younger witnesses,
regardless of corroboration. @

it is possible to make gense of these findings by drawing on
what we know ahout how age affects credibility, Recall that very
young children were seen ma less credible because of possible
cognitive deficits. Thus, corroboration may increase 2 jurer's
confidence in the victim-witness’ recollection and interpretation
of the events, Similarly, early adolescents were doubted becausge
of jurors’ tendencies to place some blame on the victim. Again,
corroboration seems to increase jurers’ confidences in the truth-
fuiness of the victim-witness’ report. However, the preadolescent
child ie seen as vety credible from the beginning. The finding
that corroboration dees not increase their eredibility and the
likelthood of the jury finding the defendant guilty sugpests that
preag:lesoent victim-witnesses are already as credible as they
LAD

1. Gender of Victim -Withess

it is difficult to draw any conclusion with regard to the
offects of the child victim-witness’ gender. The majority. of stud-
ies have used only a female victim-witness. Only three studies
manipulated victim-witness gender, and they found no asignifi-
cant differences beiween elther the credibility of male versuy
femsle victim-witnesses® or the hesitation of subject-jurers o
conviet. ¥

E. Gender of Subject-Juror

Studies that sxamined the effects of jurors’ genders general-
iy found that female subject-jurors rated child victim-witnesses
as more credibie, and they were more likely to convict the defen-
dant than male jurors.® Only sne study found no differences

43, Kee 13 at 84,

43, Ser Bottoms & Goodmen, eupra note 19, st T16; Ser O'Donohus et al, supro
note 12, a¢ 162

44. See Isquith et &l supra noto 28, at 207,

46. Ses DETTE EOTTOMS, TREIVIDUAL DIFFERENCES IN PERCEPMONS OF CHILD
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¢laim that they have besn abused over a long period of time
and/or took 2 long time to disclose the abuse. The apscific type of
sexual act (fondling versus penetration) and the amount of ag-
gression involved mey alse he important to the case verdict
Other factors such as sex and age of the offender may be signifi.
cant. No studies reviewed included female or child/adolescent
perpetratora, Finally, parental reactions may impact the out-
core of the case. Some parents are so fearful of losing a rels-
tionship with the perpetrator that they will not support the
child’s clsim, If jurora asee that the child's mother does not be.
lieve the child, they will Lkely have difficulty believing in the
veracity of the child. All of the above-mantionsd factors have
been identified by Browne and Finkelhor as having a significant
impact on the well-being of child sexnal abuse victims, and it
will be important in the future to determine how these factors
may influence the child’s credibility and case verdict.

G Subject-Jurors Attitudes

Two recent studies have examined the effects of jurers’ atti-
tudea on children’s credibilities and case outcomes. (Gabora,
Nicholas, Spanca, and Joab investigated the extent to which
jurors’ misconceptions about sexual abuse influence the outcome
of the case. Before viewing the videotaped trial, they had 352
undergraduate studentas complete a Child Sexus!l Abuse Beliof
Scale which was designed to agsoss the degree to which jurers
believe that children fabricate false allegations of abuse. They
then watched the trial of a femnle child (thirteen or seventeen
years oid) alleging that her father had sexual contact with her
for the last ten months. The child c¢laimed that it began as
touching but had escalated to intercourse three days before she
finally dieclosed the abuse,*”

In evaluating the effscts of jurors’ attitudes, jurors believed
that the thirteen year old victim was significantly tess likely to
fabricate her story than the seventeen vear old victim.® This

82. See genercily Natalie J. Gabore et al, The Efact of Complainant Age and

- Expert Paychologice! Testimony in a Simulated Child Sexual Abuze Trind, 17 LAW &

HUM. B2EAV. 103 {1963)
58. Ser id. at 112,
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sexual behavior of the child by gift giving or increased atiention
can resuit in the child learning to use sexual behavior as &
means of getiing what he wants. Fetishes of the child’s snatomy
by the perpetrator can result in distorted importance of that
particuiar body part. Finally, negative feelinga can become asso-
ciated with sexual behavior, causing the child to feel that way
about all types of sexual contact.® The consequencea of such
occurrences can inciude sexual prececupation, increased sexual
knowledge, sexual nggressivencss and victimization toward
peers, promiscuily (and sometimaes prostitution), difficulty with
arousal and orgasm, vaginismus, ag well as negative attitudes
toward the child’s sexuality and body.*

Betrayal is the second traumagenic dynamic and “refers to
the dynamic by which children discover that someone on whom
they were virtually dependont has ecatwsed them harm.™® This
dynamic takes on incressed importance when the offender ia a
family member. When the child realizes that a trusted person
has manipulated him or caused him harm, betrayal becomes a
factor. The child may also feel betrayed by a non-offending adult
who has failed to kesp him safe or who has had a change in
ettitude toward the child following disclosure of the abuse.™
Betrayal can result in grief reactions and depression over the
logs of the trusted individual, disenchantment angd disillusion-
mend, lack of frust in others or impaired judgment, and depen-
dency.”

Powerlessness (disempowerment), the third trawmagenic
dynamic, “refers to the process in which the child’s will, desires,
and sense of efficacy are continually contravened.™ Invading s
child’s body ageinst his will and then threatening him if he
discloges the events clearly results in = sense of powerlessness,
Even after disclosure of the abuse, powerlessness can be exacer-
bated if the child is not believed or the abuse somehow contig-
ues.® This sense of disempowerment ecan result in fear and

Sev id. at 635,
« X, at 632,
Sex id, at 532,
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moy emerge from repeat questioning abont the abuse as well ag
from physical examinations. A child’s betrayal may alse be in-
tensified if legal advocates or courts make promises that they
cannot keep. Powerlessness may be either intonsified or de-
creased depending on the case outcome. If the child testifies and
no action is taken agsinst the perpetrator, the child may feel
‘vevietimized, However, a child may feal ampowered if he either
gtands up to his offender or if the offender is fittingly punishad,
Pinally, disclosing the abuse publicly in court could increase a
child's feclings of stigmatization by generating adverse opinions
by friends, relatives, and possibly the media. In addition, the
child’s self-blame and guilt may increase ss a result of any
cross-examination by the defense.

In searching the literature, eight studies were f{dentified
that examined the emotlonal effects that testifying in court hes
en child victim-witnesses. These studies were broken down and
reviewed in three time periods: early smpirical evidence, evi-
dence from the 1980s, and curcent evidence. Inferestingly, al-
though the earlier atudies found support for the idea that testi-
fying wag harmful to children, more recent research indicates
that, for at least a subgroup of child victim-witnesses, there are
no long term negative consequences to providing testimony.

1. Early Empirical Evidence.—The issue of how testifying in
court might affect child victim-witnasses was first addressed in
the 1960s by two different researchers. Both studies reported
peychological harm to children who testified in court. Gibbens
and Prince used records from the Federation of Committess for
the Moral Welfare of Children in England to compare a sample
of child victims invoived in court proceedings to & random sam-
ple of child victima who did not go to court, They reported that
while just over half of the no-court group showed no overt signs
of disturbance, enly eighteen percent of the court group fared as
well.™ DeFrancis identified 173 cases of sexual assault and in-
ceat in New York reswlting in prosecution. His findings suggest
that the multiple court appearances required of the children
caused significnnt amounts of stress and tension.™

74, See T. GmBENS & J. PHNCE, CHILD VICTINE OF S5X CRINES (1969) {efted in
Coodinan et al, supry note 1%, =t 42,
75. See V. DEFAANCIS, PROBECIUTING INE CHILD VICTIM OF SEX CRIMES JOMIT.
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validated measures of distress or pathology would have im-
proved this study’s internal validity,

Oates and Tong conducted 2 retrogpective study of the ef-
fects of testifying in conrt and drew similar conclusions. Fifty-
eight families were located from an initial sample of 229 sexual-
ly abused children sesn over a two year period at a children’s
hospital in Australia. These children had been seen at the hoapi-
tal on average two and one-half years previously, Of those fatmi-
lies, forty-six agreed to participate in the study and were repre-
sentative of the larger sample from which they were drawn. A
structured interview was conducted with the non-offending par-
ent in which questions were asked about the child’s behavior
and sehool work hoth at the time of the abuse and at the preasent
time. Twenty-one of these families had ¢ourt involvement of
whom six had children who had testified in court. The majority

-of the parents of the twenty-one children whose cases had gone
to couri reported that their children were “very upsst” immedi.
ately after court, and twelve roported that they were still npaet
oven two and one-half years later.® These families also report-
ed that their children had more behavioral problems at school
than the families of the children who cases had not gone to
court.” Although this study employed more valid mossures, the
representativeness of its sample was stil} problematic with only
twenty percent of the cases of sexual abuse reviewed. Addition-
ally, too few of the cases required children to testify which made
it impossible to make comparisons between children who tes.
tified and those whe had not. Finally, the retrospective neture of
the study is problematic, as families may not clearly remember
how they were functioning over two years ago.

in 1988 Runyan, Hverson, Edeison, Hunter, and Coulter
conducted a study to determine the psychological iznpact of legal
interventions on sexually abused children. One hundred childron
who were victims of substantiated intrafamilial abuse wers
tavoived in this study, The children were between the ages of six
and seventeen and were involved primarily in child protection

80. R. Kim Oates & Liz Tong, Sexual Abdure of Children: An Area with Roors for
Profeisional Reforms, 4T BED, J, AUSTRL, B44, 545 (LB37),

81, See id,

8. Ser generally Desmond K. Runyan et al., Jmpagt of legal Intervention on
Saxvally Abuwed Children, 113 J. PERIATRICS (1988).
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The general trend for children to show improvement in thelr dis-
iress continued. However, those children for whom charges ware
&till pending did not improve as rauch as children whose cases
had been rezolved regardless of level of court involvement or
case outcome. However, the differences between these groups
were not as great as thay had been at {ive months. Similarly,
the difference in improvement between childron whe had testi.
fled and thoge that had not diminished as well. Additionally,
mber:;ai support was shown to be positively rated to improve-
ment.

The researchers draw several conclusions from their data,
Most importantly, all children showed a reduction of distresa in
aa liftle as five months, However, those children with prolonged
involvernent with the legsl system showed the loast improve-
ment. This i8 consistent with the findings of DeFrancis and
Tedesco and Schnell which found a negative effect of multiple
court appearnnces and interviews. Finally, testifying in juventle
court {as opposed to criminal court) may be thermpeutic. Al-
though these children were more distressed initially, they
- Bhowed more overail improvemont than children who were not
required to testify and showed similar levels of distross five
months later. However, this finding is confused by the fact that
proceedings were completed for testifiers but not for other chil-
dren. Improvement may therefore be attributable to the resslu-
tion of the case rather than from any offects of testifying, Final.
ly, no conclusions can be drawn about the effects of ¢hild vietims’
testifying in ¢riminal conrts,

3. Gurrent Evidence,~Three studias have been completed in
the laat five years. The first study was retrospective and exam-
ined the impact that testifying in court had on child victim-wit-
nesges.” Tidwell, Lipovsky, Crisp, Plum, Kilpatrick, Saunders,
and Daweon conducted at least one interview on eighty-eight

88, See DUESMOND K. RUNVAN ET AL, IMPACY OF COURT PROCESS ON SEXUALLY
ABUSED CHELOHEN {final repors submitlad to the Nationa) Fastituts of Justice under
Grant No. 86-LI.CKAQ060, 1589) (cited 3o DERAA WHITCOME EY Al., THE EMOTIONAL:
EFreite OoF TESTIFVING ON SEXUALLY ABUSED CRILDREN 2 (Natlma] Institute of
Juntice: Research in Brief, Apr. 1984),

B7. ERCHIr P, TIDWELL BT AL, CHILD YICTIMS AND WIYNESSE3: A THREE-STATE
PROFILE {State Justize Institute Grant, Pinel Report, Grant No. 88.31J-D.064, 1360),
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The second study, The Child Victim as Witness Prograem,
was designed to assess the offects of court involvement on child
- viethms of sexual gbuse in four geographically distinet sites
Two hundred fifty-six victima of both intrafamilial and
extrafamilial abnse were assassed as soon after referral for pros-
acution as possible and nine months later using a battery of
measures designed te assesa Finkelhor and Browne's four
fraumagenic dynamics, Measures included the Child Asssssment
Scheduls {a structured psychiatrie interview), tha Intervention
Stressor Inventory (a measure designed to quantify the
stressfulness of postdisclosure sonietal interventions), the Pa-
rental Reaction to Abuse Disclosure Scale (a measure of parental
support) and a large battery of additional psychiatric instru-
ments including behavieral mepsures (the Child Behavior
Checidlist or the Preschoo] Behavioral Checklist), sexuality mea-
sures (Adolescent Sexuality Inventory or the Child Sexual Be-
havior Inventory), a cognitive measure (the Peabody Picture
Yocabulary Test-Revised}, and a self-concept measure (Perceived
Competence Scals for Children and Pictorial Scale for Perceived
Competence),

Results indicated initial high levels of distress for all victime
with the majority exhibiting neasignificant improvement on gl
paychological measures at follow-up, There were no gignificant
differences between testifiers and non-testifiers on any psycho-
logical measures.™ In examining results from the testimony
subscale of the Intervention Stressor Inventory, older children
experienced more stress than younger ones when testifying, In
fact, testimony stress scores for twelve to seventeen year old
children weore more than four times higher than those for six
and seven year olds.® Testimony astress ratings were based
both on the number of timss the child was required to festify
and the harshness and fenpth of the cross-examinstion. For
younger children, the investigation phase was found to be the
moet sireasful, The nuthors suggest that these results indicate
that testifying may be helpful for children under eight years old,

BL Ser generally DEBRA WHITCOMB BT AL, THE CHILD VICHM a8 WITNESS RE-
BEARCHE REPORT (Office of Juvenlle Justiea and Delinquancy Prevention, Finslt Report,
October, 1994},

95, See 4. 2t 324

93 See id. at 124.
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The child's age, severity of abuse, fearfulness of the dofen.
dant, and maternal aupport were expected to be relevant factors,
- They also predicted that longer legal proceedings (e.g., postpone-
ments and delays) and increased child involvoment (e.g., repest-
ed testifying) would result in greater disturbance to these chil-
- dren than children for whom this was not the case ™

Two hundred eightaen children out of 358 potential suljacts,
recruited through Distyict Attornays’ offices in the Denver ares,
agreed to participate in the study. Fifty-five of these children
tostified in court. These children were all betwaen four end
seventeen years of age and were predominantly white children
from . middle to Jowsr socicaconomic status, Almost all of the
perpetvators were male, and most knew their victims (forty
percent lived in the same house as the victimized child).

Children were followed for over a two year period with sev.
eral assegsment points. They were assessad as soon as their case
was referred for prosecution, at three mnd seven months after
their firat testimony experience, and then again when their case
was finaily closed. At each agsessment point, children who had
testified (“testifiers”) wore compared to 2 matched contro} of
children whe had not testified (“control”). Childven were
maiched on age, gender, initial distress scores {as meaaured by
the Child Behavior Checklist), relstionship to defendant, severi-
ty of abuse, SES, and ethnicity when possible.

In the initia} assessment, the primary caregiver completed a
Child Behavior Checklist {CBCL), one of the hest moasures of
children's psychological adjustment, the Sexual Asssult Profile,
which is an interview designed to obtain information about the
details of the child's assault, and the Social Adjustment Scale to
assess the caretakers overail social adjustment. At times chil.
dren were also interviewed as part of the Sexual Assauit Prafile,
and as much information as possible was obtained from the
District Attorneys' offices, Finally, teachers’ reports concerning
the child’s functioning were obtained when possible,

Follow-up assessments predominantly involved the primary
caregiver agnin completing the CBCL at three and ssven manths
as well as at the final assessment period. In addition, those
children wha did testify completed pre-court measures of anxiety

97, See Ll ot 13-18.
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point,’™ Goodman suggests that one reason testifiers exhibit
mote distress than controls at seven months and not at three
months is that at this point some children in this condition had
tastified twice whereaa no children-had festified twice af three
months.*® In support of this conclusion, Goodman found that
testifying more than once was related to an increase in distur.
banca. ™

in comparing testifiers and controis after their cases had
come to & conclusion, teatifiers continued to axhibit significantly
more overail behavior problems in general, and more internatiz.
ing problems specifically, than children who had not festi-
fied,'” Although all children's scores on the CBCIL decreased
over time, children who had testified continued to demonstrate
clinically significant behavieral disturbances.'® Ceontrol
children’s acores also remained elevated, but were no longer
considered to be significant,”™®

in examining multiple testifiers, resuits indicated that ¢hil-
dren who had testified more than once had significantly higher
CRCL scores than chiidren who only testified ong time. '™ More
interosting was the finding that CBCL total scores of one time
testifiers did not differ from conirols at final follow-up, which
suggests that there i something unique about having to tesfify
more than once that may bo responsible for the increased distur-
bance.’’! Two factore were associated with multiple testimony:
a greater number of traumas and higher day-ofcourt scores.’*
Multiple traumas inciuded things such as divorce, death of a
parent, and placement outaide the home. Correlationat analyses
revealed that muitipie traumas were related to more credibie
child witnesses and more frequent corroborating evidence'”
Goodnian suggeats that “for both these ressons, presscutors

106, Bee td. at 50,
165, See id, at 81.
108, See id,

107, Ree 4L at 63,

108, an ot ab, aupra note 11, ab &4,
169,
119,
11L.
112, at 57.

113. See Goodman et al, aupra note 17, at 57
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Although thia study is by far the most complete on the ef-
fects testifying in court has on ¢hildren, there are still several
important weaknesses, First, there ig a queation as to the
representativeness of the sample.™ The authors note that,
while they had a fairly large rample, familiea of incest victims,
femgles, and older children wers less likely to participate. Since
victimg of incest are Jess likely to have maternal support (a
protective factor), these results may underestimate the negative
effects of testifying. In addition, this study was somewhat limit-
ed by its dependence on the CBCL ag the only measure of be-
havioral disturbance.™ Although this measure is one of the
best for determining behavioval problems, Goodman quastions
its sensitivity with respect to sexual abuse probiems, However,
due to prosecutory’ toncerns about interviewing and parental
concerns about self-report, the CROL was felt to b the best el
ternative. Finally, the study was focused on only one geographic-
‘Al area, which limits jts generality.

4. Summary~-In reviewing the ltorature, several concla-
gions can be drawn. Although most gexually abussd children
report high levels of distress following disclosure, they tend to
show a general course of improvement over time. With respect £o
testifying, most studies showed that testifying in court a8 a
victim-witnoss was associated with negative effects (the one
exception was Runyan, and those children testified in Juvenile
court). These consequences appear to be more detrimental in the
short rather than long-term, and more prefound for multiple
testifiers as compared to one time testifiers.’® While children
who were only required to toatify once had similar levels of dia-
tress to non-testifiere, children who were required to testify
muitiple times did not show 2s rapid or as coimplete improve.
ment and continued to exhibit chinically significant behavioral
problems even after tho cases wore closed. These children had
more traumas in their lives, reported more anxiety about testify-
ing, were viewed as more credible witheases and their testimony

123. See Goodman et al., suprx hote 13, at 133,

124, Ser {3, at 124,

125, See gerarally DeFyancis, supra note 75, Goodman 4t al, supm nota 31
Tedewen & Schasll, supra note 78: Whitesmb et al,, supro oote BF,
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Baged on these extreme differences, it is not aurprising that
studies that corapare efferts of testifying in juvenile court are in
¢ontrast fo those that looked mt testifying in criminal court.
Testifying in juvenile court appears to be therapeutic.’® Per.
haps, as some have suggoested, testifying allows these children to
regain a sextse of control over their lives they may not otherwisa
have acquired. Conversely, there does not appear to be any pay-
chological benefit to testifying in criminal court.’™ However,
there does not appear to be.any long-term adverse effects either,

V. CONCLUSIONS

I{ i9 estimated that relatively few children are required to
festify in criminal court.”™ Flowever, there are certain circum-
stances that increase the likelihood of children having to testify,
With respect to child victim characteristicy, cases involving older
victima (veven years old and above} are twice as Iikely to be
prosccuted than casee involving preschoolers (four to six years
old)."® Casea in which children are placed in the home of a rel.
ative were significantly lese likely to be prosecuted than csges in
which children are placed in either foster care or an institu.
tion.”™ Presence of oral-genital abuse, use of threat or force,
presence of physical or eyewitness evidence, maternal support,
and vietim internalizing problems are also independent pradic-
tors of decisions to prosecute nonconfessed cases of child sexual
abuse,'™ and, therefore, likely increase the child's chance of
having to testify, Finally, because only & minority of biologiesal
fathers and the boyfriends of the biological mathers are prose-
cuted {as ¢compared to fifty percent or more in every other cate-
gory of relationship to perpetrator),™ children are less likely
te have to tesfify in thesa cases,

12B. See gepsrully Runyan st al, supre sote 82; Runyosn <t al, supre note B6.

13D. S generqlly Coodman ¢t al, supra note 13; Whiteormb et al., sbpra hote 21

131, See Julle A, Ldpoveky at al, Child Witnesavs in Crimingd Conrt) Deseriplive
Information fram Three Southern Staees, 16 Law & }OM. BEHAV. §42 {1582).

132, Sce Whilkcomb ot al, svgre note 91, ot 96,

133, See 4.

I3 See Theodore P. Crose ot al, Praseewtion of Child Sexual Ahuse: Which Coees
are Accepied?, 18 CRILD ABUSE & NEGLECT 663, 673 {1824}

136, See Whitcomb et al, supre note $1, at 96.
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A review of this topic would not be complete without ad-
dreesing how we can maintain a child's credibility and, at the
same time, decrease any harm that may come to the child as a
result of testifying, Topics that have already been sddressed
include the presence of corrcborating tastimony and limitations
on the number of times a child is required to testify, The former
solution increases the child’s perceived c¢redibility, while the
latter tends to significantly decrease the amount of distress
caused by testifying.

Although the fear of facing the defendant is the most fre-
guently reported concern of child victim-witnesses,™ a situa-
tion with several available solutions, fow protective courtrecom
measures have been employed. Over the years there hag beon
much concern that these procedures may viclate the defendant’s
Sixth Amendment right to confront the accuser. The confranta-
tion clauase ig designed to reduce the temptation for the witness
to lie and to increase the jury’s opportunity $o determine if the
witness is lying. In Coy v. Jowa," the United States Supreme
Court roversed the conviction of 2 defendant who was accused of
gexually assauliing two thirtesn year old girls. The defendant
wasg convicted on the basis of teetimony given behind a screen so
the victim-witnesses did not have to see the defendant. The
Court ruled that the Sixth Amendment rights of the defendant
had been wviolated, thur limiting the futare use of protective
measures in the courtroom.'™
, In 1950 there wag a change made in this policy. Aided by a

brief by the American Psychological Association,”™ the United
States Supreme Court miled in Marviend v. Craigi® that the
constifutional right of the defendant to confront the accuser is
not absolute. More specifically, it was determined that if a child
may be traumaltized by testifying in the presence of the defen-

138, Ser Gail 8. CGoodiman et al, Child Witnesser and the Conftontotion Clauee!
The Amwrican Peychological. Association Brief in Maryland v, Craig, 16 TAw & HUx.
BRHAY. 21 {1881).

137, 481 U.8. 1012 (1888)

138, See id.
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found that subjects in the closed circuit television condition
helieved that the video had a pasitive effect on children’s
abillties to testify and their psychological well-being.'* Thus,
we ges that the use of protective measures may increass acciura-
cy and decresse distress and, based on Ross' results, may favor
the defendant,

Finally, three related studiez examined the effect of open
court versus closed circuit television on mock trials concerning
events that actually happoned {0 the child victim-witnesses, In
each study, prior to testifying in real courts, children were
brought into the laboratory and asked to make “a movie.” Chil-
dren were asked to put stickers on their belly buttons and toes
and to expose their upper arms. Later they were asked to testify
in the real courtroom about making the movie with people from
the community serving es subject-jurors. In this way chiidren
could be asked realistic questions such ag “whers did the man
touch you?”

Sachsenmater raported that thers was no difference in the
accuracy of free recall,’” the accuracy to pradict guilty vers
dicts,™ or the perceived fairness'® to the defendant or child
in cases where children festified in open court versus cases
where children testified via closed circuit television. However,
Batterman-Faunce demonstrated that for children who initially
exhibited high levels of anxiety, their free recall was enhanced
when they testified via closed circuit television.'” Additionally,
cloged circuit televigion aided younger children in making fowsr
errors of cmission in response o misleading gquestions.™

Orentt modified the above procedure by having the children
testify either Jive or via closed circuit television in one of thres

148. Six Janat K. Swimy ¢t al, Videgloped Versue In-Court Witness Testimony:
Doee Proteting the Child Witnesr Jeopardize Due Process?, 23 J. APPLIED S0, PEY-
CHOL 603, €15-16 (1993)

147, S<¢ Toby Sachsgnmaier, Tha Effects of Closed Clrenit ve. Regular Courtreom
Procedures During Children’s Courtroom Testbroony 47 (Nev. i1, 1992} (unpublished
doctaral dlssertation, State University of New York st Buffalo).

148, Ser id. ot 81,

149, See id. a3 54,

160, Ser Jennifer Marle Batterman-Fauncs, Closed-Circuil voraus Open-Coustroom
Teatimony: Effacts on the Accuracy' and Suggestibility of Child Witneases BS (1383)
{unpublished doctorat dissertation, Stata University of New York at Buffaio).
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ig that it may imply defendant's guili. In fact, all of the studies
seem to suggest that closed circuit television does not have this
effect. A sacond objection to the use of closed cireuit telovision is
that it decreases jurors’ abillties to detoct whether a witness is
iying. Results, however, indicate that there is no support for this
notion either,

A zecond approach to decreasing & child’s courtroom distress
is to better prepare the child for the experience. The Child Wit
ness Project in Canada® attempted to evaluate this very ig-
sue. One hundred forty-four sexually abused children hetween
five and seventesn years old participated in this study of whom
seventy-one testified in trials and sixty-three testified in prelimi.
nary hearings. Child vietim-witnesses were randomly assigned
to ene of two intervention models. In the first madel, approxi-
mately one week before going to court, children were given a
tour of the courtroom and a verbal explanation of what they
could expect in court, The second model inchided the courtrosm
tour plus three to eight individual sessions with the child that
focused on educating the child about courtroom procedures and
on reducing the child’s fears through a variety of stress reduc-
tion techniques., Additionally, Child Witness Project stafl provid-
8d consultation with Crown Attorneys as to the child's cognitive
and emotional funciioning as well as information concerning the
impact of the sexual ahuse on the child victim-witness and his
family,

Results from this study indicate that, overall, children who
received the additional services {model twa) experienced signifi-
eantly less abuse-related and general fears at post-court than
¢hild victim-witneases who only received the courtroom tour and
a brief verbal explanation of the courtroom procedures (model
one).'* This finding held for those children who testified as
well.™ That is, in comparing only those scores for children

:who were required to testify, testifiers in mode} two axhibited
~ significantly fewer abuse-related and general fears. There were
1o differsnces between the two models on measures of dopres-

I67. Sce generally LOWSE Sa% BT AL, KEDUCING THE SYSTEM-JNNLUCED THALMA
POR CRILD SEXUAL ABUSE VICTIMS THROUGH COURT PAEPARATION, ASSESSMENT AND
ForrowAry (1991
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